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EXPLANATORY NOTES

 INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Administration in
order to assist the reader of the Bill and to help inform debate on it. They do not form
part of the Bill and have not been endorsed by the Parliament.

3. The Notes should be read in conjunction with the Bill.  They are not, and are not
meant to be, a comprehensive description of the Bill.  So where a section or schedule,
or a part of a section or schedule, does not seem to require any explanation or
comment, none is given.

4. The Bill is in 3 Parts:

Part 1 amends the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”)
in relation to bail.  It places a duty on the sheriff, or judge of the district court,
on the first appearance of every accused person, to consider automatically
whether bail should be granted; it extends those provisions and the existing
bail provisions to someone who is already in custody; it removes restrictions to
the range of offences for which bail may be granted by a sheriff and it amends
the right of the accused to appeal against the refusal of bail.

Part 2 has two Chapters.

Chapter 1 amends the Sheriff Courts (Scotland) Act 1971 (“the 1971 Act”) in
relation to temporary and part-time sheriffs. It abolishes the office of
temporary sheriff and introduces a new office of part-time sheriff.

Chapter 2 amends the District Courts (Scotland) Act 1975 (“the 1975 Act”) in
relation to justices of the peace.   It requires a justice to be appointed as a full
justice who can exercise judicial functions or a signing justice; it allows for
delegated legislation to set out requirements in relation to pre-appointment
procedures and consultation; it provides new removal procedures for full
justices and suspension of full justices, pending an investigation into their
fitness for office; it restricts the functions of justices who are also councillors
to those of a signing justice.

Part 3 removes from local authorities the right to prosecute in district courts.
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5. The schedule to the Bill makes minor and consequential amendments.   Paragraph
3 of the schedule amends the Education (Scotland) Act 1980 in relation to the
prosecution of certain education offences.

 PART 1 – BAIL

6. This Part of the Bill consists of four sections.

Section 1 (Consideration of bail on first appearance)

7. Section 1 inserts a new section 22A into the Criminal Procedure (Scotland) Act
1995.

8.  Section 22A(1) imposes a duty on the sheriff or judge of the district court, on an
accused person’s first appearance, to consider automatically the question of whether
the accused should be given bail. At first appearance, the accused person or their legal
representative will no longer require to make a bail application before the issue will
be considered.  This provision applies whether the person has been arrested by virtue
of a ‘petition’ i.e. the offence is serious enough to merit solemn proceedings and trial
on indictment before a jury, or charged on ‘complaint’ i.e. for a lesser offence which
can be tried by a sheriff or judge of the district court alone.

9. Section 22A(2) gives the sheriff or judge the power to defer taking a bail decision
on first appearance for 24 hours.   A deferral may be necessary if insufficient evidence
is available to allow an immediate decision to be taken. This is in line with the
existing provisions in section 23 of the 1995 Act which allow a 24-hour continuation
where a person is charged on complaint or where a person arrested on petition has
already been committed.  Prior to the committal of a person arrested on petition, the
sheriff is not bound by any limit of time on his bail decision but, in practice, a 24-hour
limit is usually applied. The existing provisions will apply to bail applications made
after first appearance.

10. Section 22A(3) provides that if the bail decision is not taken within the period of
24 hours, the accused person must be liberated.  This is in line with the existing
position in section 23 of the 1995 Act in relation to bail applications.

11. Section 22A(4) requires the court to consider bail whether or not the accused is
already in custody for another matter when he is brought before the sheriff or judge.
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Section 2 (Bail and liberation where person already in custody)

12. Section 2 inserts a new section 23A into the 1995 Act.

13.  Section 23A ensures that the fact that an accused person is already in custody for
another matter cannot in itself be a reason for a refusal to consider bail.  The court
will be required to consider, in the usual way, whether it is appropriate to grant bail
for the new offence.  Section 23A(1) provides that the court’s duty applies to an
accused person who is already in prison, either serving a sentence of imprisonment or
having been refused bail for another crime or offence.  Section 23A(2) makes it clear
that an accused person in custody, who is admitted to bail for the new offence, is not
liberated from his existing custody, i.e. the accused person will not be released, until
the reason for the existing custody expires.

14. Section 23A(3) makes it clear that where a person is already in custody on another
matter, any requirement to liberate that person under section 22A or section 23 as a
consequence of the court failing to make a bail decision within the 24-hour period,
does not release him from that existing custody.

15. Section 23A(4) clarifies that section 23A, where it refers to ‘another crime or
offence’ means a matter other than the crime or offence which is the subject of the
current bail proceedings.

Section 3 (Removal of restrictions on bail)

16. Section 3 removes the existing statutory restrictions in sections 24 and 26 of the
1995 Act which prevent a sheriff from considering bail for certain serious offences.
At present, although the High Court or the Lord Advocate have power to grant bail for
any crime or offence, the sheriff has no power to grant bail for any person charged
with murder or treason or for any person charged with attempted murder, culpable
homicide, rape or attempted rape who has a previous conviction for any of those
offences, murder or manslaughter. Subsection (1) removes the exclusion in section 24
of the 1995 Act applying to the crimes of murder and treason.  Subsection (2) repeals
section 26 of the 1995 Act so as to remove the exclusions which apply to other serious
offences.

Section 4 (Removal of restriction on appeals against refusal of bail)

17. Section 4 amends section 32 of the 1995 Act.  This section currently makes
provision for appeals against bail decisions but prevents an accused arrested on
petition, who has been refused bail, appealing to the High Court against any refusal
which resulted from an application made before committal.  An appeal may only be
made against the refusal of any subsequent application made after committal. The
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amended provision will allow all accused persons to appeal a refusal of bail by the
sheriff under the new section 22A and the refusal of any subsequent bail application.

 PART 2 – JUDICIAL APPOINTMENTS

Chapter 1 – Temporary and Part-Time Sheriffs

18. This Chapter of the Bill consists of  two sections.

Section 5 (Abolition of temporary sheriffs)

19. Section 5(1) repeals section 11(2) of the Sheriff Courts (Scotland) Act 1971 and
accordingly abolishes the office of temporary sheriff.   Subsection (2) makes
provision allowing temporary sheriffs to complete cases which were begun by them
(in practice, before 11 November 1999, when Ministers announced the suspension of
the use of temporary sheriffs) but which are not concluded at the date of the office
being abolished.  The abolition follows a High Court judgement that a temporary
sheriff was not an independent and impartial tribunal for the purposes of article 6 of
the European Convention on Human Rights.

Section 6 (Creation of part-time sheriffs)

20. Section 6 amends the 1971 Act by inserting new sections 11A-11D containing
detailed provisions on arrangements for the appointment of part-time sheriffs, their
conditions of service and their removal from office.

21. Section 11A(1) gives power to the Scottish Ministers to appoint part-time sheriffs.
Section 11A(2) requires Ministers to comply with any relevant requirements on the
procedure which should govern appointments and the need for consultation with other
parties, which should take place before appointments are made.  Any such
requirements will be detailed in regulations (made by statutory instrument) requiring
the approval of the Scottish Parliament (see reference in new section 11D(1) and (2)).
Section 11A(3) requires a part-time sheriff to have the same qualifications for office
as are required of a permanent sheriff and section 11A(4) gives the part-time sheriff
authority to act in any of Scotland’s 6 sheriffdoms.

22. Section 11A(5) stipulates that the maximum number of appointments at any one
time must not exceed 60, unless Ministers secure the agreement of the Parliament to
an order which changes this number.  Section 11A(6) clarifies that it is the sheriff
principal, and not Ministers, who directs the work of the part-time sheriff when he is
sitting in that sheriff principal’s sheriffdom.  Section 11A(7) imposes on the sheriffs
principal collectively the duty of having regard to the desirability of securing that each
part-time sheriff has the opportunity of sitting for at least 20 days in each 12 month
period and sits for no more than 100 days in each such period.
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23. Section 11A(8) gives the Scottish Ministers the authority to pay part-time sheriffs
at a rate decided by Ministers.  The cost of operating the system of part-time sheriffs
will be a direct charge on the Justice Programme and the Minister for Justice will be
accountable to the Parliament for expenditure.

24. New section 11B deals with terms of appointment of part-time sheriffs.   Section
11B(1) sets the initial term as 5 years and section 11B(2) makes provision for
resignation at the time of choosing of the individual appointee.  Section 11B(3) fixes a
retirement age of 70, the same as that for all permanent sheriffs appointed since 1995.
Section 11B(4) makes provision for removal of part-time sheriffs under conditions
specified in new section 11C.  Section 11B(5) allows for re-appointment at the end of
any 5-year term and permits an individual who may have resigned at any time to be
re-appointed at some future date.  Section 11B(6) restricts any solicitor from sitting as
a part-time sheriff in the sheriff court district where he has his main place of business
as a solicitor. This places on a statutory footing a limitation which, in the context of
the  temporary sheriff system which operated until November last year, was applied
administratively.

25. New section 11C has 4 subsections which detail the conditions under which a
part-time sheriff may be removed from office. Section 11C(1) places the
responsibility for deciding on removal from office on a tribunal to be constituted for
this purpose.  Section 11C(2) sets out the criteria for removal to which the tribunal
must have regard as part of their investigations into fitness for office.  Section 11C(3)
fixes a membership of 3 persons for the tribunal and requires Ministers to consult the
Lord President of the Court of Session before appointing a tribunal.  The tribunal is to
be presided over by a Court of Session judge or sheriff principal and one of the other
members requires to be a solicitor or advocate of at least 10 years’ standing. Section
11C(4) allows regulations made by Ministers to specify that the tribunal may suspend
a part-time sheriff and gives authority to Ministers to include such further provisions
in the regulations as they consider necessary or expedient.

26. New section 11D places a requirement on Ministers to make regulations and
orders by way of statutory instrument and any such instrument must be laid in draft
before, and approved by a resolution of, the Parliament before coming into effect.

Chapter 2 – Justices of the Peace

27. This Chapter of the Bill consists of three sections.

Section 7 (Appointment of justices)

28. Section 7 amends section 9 of the District Courts (Scotland) Act 1975.   Paragraph
(a) inserts new subsections (2A) and (2B) that require that, at the time of appointment,
the instrument of appointment shall specify whether the appointment is as a full
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justice or as a signing justice only and enable a signing justice to subsequently be
appointed as a full justice.  Paragraph (b) inserts new subsections (8A) to (8C) which
require the Scottish Ministers to comply with such pre-appointment procedures and
consultation as may be prescribed in regulations made by statutory instrument.  The
regulations must be laid in draft before and approved by, a resolution of the
Parliament before being made. Paragraph (c) defines the terms “full justice” and
“signing justice”.  A full justice is a justice of the peace who is qualified as a justice to
do any act including any function of a judicial nature or to be a member of any
committee or other body.  A signing justice is qualified only to undertake a limited
number of signing tasks as set out in section 15(9) of the 1975 Act.

Section 8 (Removal, restriction of functions and suspension of justices)

29. Section 8 of the Bill has three subsections.  Section 8(1) inserts two new sections,
9A and 9B, into the District Courts (Scotland) Act 1975.

30. New section 9A allows for the removal and restriction of function of justices of
the peace.  Section 9A(1) allows for the Scottish Ministers to direct that an
investigation be carried out as to the fitness of any full justice to perform functions of
a judicial nature.  Section 9A(2) requires that the investigation is carried out by two
sheriffs principal appointed by Scottish Ministers.  Section 9A(3) provides that,
except where section 9A(4) applies, one of the two sheriffs principal should be the
sheriff principal of the sheriffdom which includes the commission area for which the
justice of the peace was appointed.  Section 9A(4) provides that the circumstances in
which one of the sheriff principals shall not be the “home” sheriff principal is a case
where it appears to Scottish Ministers to be inappropriate.  This might be the
unavailability of the local sheriff principal or such other links as would make his
involvement undesirable.   Section 9A(5) prohibits either of the sheriffs principal
appointed from being a temporary holder of that office.

31. Section 9A(6) requires the sheriffs principal to report on the findings of their
investigation to the Scottish Ministers and to state the reasons for their findings in the
report.  The findings are to be either that the justice is fit to perform those duties or is
not so fit.  The test to be applied for unfitness is inability, neglect of duty or
misbehaviour – the same statutory formulation which applies to sheriffs.  Section
9A(7) requires the Scottish  Ministers, on receipt of such a report from the sheriffs
principal finding unfitness for office, to make an order.  That order must either
remove the justice from that office or restrict the justice to the category of signing
justice.  Section 9A(8) makes a justice removed from office ineligible for re-
appointment.  It also prevents a justice whose functions have been restricted to a
signing justice from being re-appointed as a full justice

32. Section 9A(9) requires a justice whose functions have been restricted to a signing
justice to have his or her name entered in the supplemental list which is kept in
accordance with section 15 of the 1975 Act.  Section 9A(10) requires the Scottish
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Ministers to send a copy of the order made under section 9A(6) to the clerk of the
peace for the relevant commission area.

33. New section 9B allows for the suspension of justices who are the subject of an
investigation by sheriffs principal.  Section 9B(1) provides that the sheriffs principal
may, on undertaking an investigation under section 9A(1) or at any time during it,
recommend in writing to the Scottish Ministers that the relevant justice should be
suspended from all functions or from performing all functions other than those of
signing justice.  Section 9B(2) requires the Scottish Ministers to so suspend a justice
who is the subject of such a recommendation.  Section 9B(3) enables the Scottish
Ministers to qualify the effect of the suspension.  This would enable the justice once
suspended to complete any unfinished work, if appropriate.  Section 9B(4) requires
the names of justices who have been suspended from carrying out all functions other
than those of a signing justice to be entered in the supplemental list and remain there
for the duration of the suspension.

34. Section 8(2) inserts a new subsection (2C) into section 9 of the 1975 Act to allow
for the removal of signing justices by an instrument of removal in the name of Her
Majesty under the hand of the Scottish Ministers.

35. Subsection (3) provides that the new provisions apply to justices appointed before
the new powers of removal and suspension come into force as well as those justices
appointed after the new provisions come into force.

Section 9 (Restriction of justices who are councillors etc.)

36. Section 9 replaces section 12 of the District Courts (Scotland) Act 1975.

37. New section 12 restricts the functions of justices who are councillors.  Section
12(1) provides that a member of a local authority cannot be appointed as a full justice
but may be appointed as a signing justice.  Section 12(2) provides that any existing
councillor justices will become signing justices on the coming into force of the new
appointment provisions.  It also provides for full justices automatically to become
signing justices if they are appointed as councillors after being appointed as a full
justice.  Section 12(3) requires the names of restricted justices to be entered into the
supplemental list.

 PART 3 – MISCELLANEOUS AND GENERAL PROVISIONS

38. This Part of the Bill consists of three sections.

Section 10 (Prosecutions by local authorities)
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39. Section 10 provides that it is no longer competent for local authorities to instruct
or bring prosecutions in the district courts.  Any such proceedings at the time of the
coming into force of the Bill will end on that date unless taken over on or before that
date by the procurator fiscal.

Section 11 (Minor and consequential amendments)

40. Section 11 makes provision for the Schedule of the Act to have effect.

 SCHEDULE  (MINOR AND CONSEQUENTIAL AMENDMENTS)

41. Paragraph 1 makes necessary changes to the Sheriff Courts (Scotland) Act 1971 in
consequence of the abolition of the office of temporary sheriff and the creation of the
office of part-time sheriff.

42. Paragraph 2 makes minor amendments to the District Courts (Scotland) Act 1975
in consequence of the creation of full and signing justices and the new appointment
and removal provisions. In particular, paragraph 2(2) inserts a new section (2A) into
section 11 of the 1975 Act to require ex officio justices to have their names entered in
the supplemental list in recognition of the fact that ex officios will become signing
justices and will no longer be entitled to undertake court duties.

43. Paragraph 3 makes amendments to sections 36 and 43 of the Education (Scotland)
Act 1980 which are in line with the restrictions to local authority prosecutions set out
in Part 3.  The local authority is prevented from bringing a prosecution under this Act
in the district court but may choose to prosecute in the sheriff court or report the case
to the Procurator Fiscal.

44. Paragraphs 4, 5, 6 and 7(4) and (5) make amendments to other connected pieces of
legislation in consequence of the abolition of temporary sheriffs and the creation of
the office of part-time sheriff.

45. The remainder of paragraph 7 makes consequential amendments to the Criminal
Procedure (Scotland) Act 1995 in relation to bail.

46. Paragraph 7(1) amends section 23 of the 1995 Act to remove consequential
references to the existing bail exclusions.  Paragraph 7(1) also makes consequential
amendments to section 23 to take account of the fact that an application for bail will
no longer be required when the accused is brought before the court for the first time.

47. Paragraphs 7(2) (a), (b) and (c) make consequential amendments to section 32
which change all existing references to an ‘applicant’ or ‘application’ to ensure that
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these sections of the 1995 Act apply consistently to the automatic consideration of
bail on first appearance and subsequent applications for bail.

48. Paragraph 7(3) makes additional consequential amendments to section 33 of the
1995 Act to reflect the automatic consideration of bail on first appearance. The
amendments preserve the existing position whereby no fees or expenses can be
awarded against the accused for the first hearing on bail.

——————————

FINANCIAL MEMORANDUM

 BAIL

Introduction

49. The Bill requires the sheriff to consider the question of bail as a matter of course
on the first appearance of every accused person, without the need for an application to
be made by the accused.  It also removes certain restrictions on the right of the
accused to appeal to the High Court against the decision of a sheriff to refuse bail.

Costs on the Scottish Administration

50. These changes could result in a small increase in the number of applications for
bail and appeals against decisions to refuse bail dealt with by the sheriff courts and the
High Court respectively.  However it is not thought that this will lead to any
quantifiable increase in costs which fall to be met by the Justice Programme.

Costs on Local Authorities

51. None.

Costs on Other Bodies, Individuals and Businesses

52. None.

 TEMPORARY AND PART-TIME SHERIFFS

Introduction

53. The Bill proposes the abolition of the office of temporary sheriff following a
decision of the High Court of Justiciary to the effect that a temporary sheriff was not
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an independent and impartial tribunal for the purposes of article 6.1 of the European
Convention on Human Rights.  Temporary sheriffs were paid a daily rate for each day
on which they gave service.  They were also entitled to claim travel and subsistence
expenses when serving in courts away from home.  The cost of fees and other
expenses was a charge on the Administration of Justice Vote (the Justice Programme
with effect from April 2000).

54. Subject to approval of Chapter 1 of Part 2 of the Bill, the Executive plans to
replace temporary sheriffs with part-time sheriffs on conditions which are considered
to be compatible with the Convention.  The Bill proposes that the remuneration and
allowances of part-time sheriffs should be at levels determined by the Scottish
Ministers.

Costs on the Scottish Administration

55. Fees and allowances to part-time sheriffs will be a charge on the Justice
Programme.  The cost in the year 2000-2001 will depend to a large extent on the
timing of Royal Assent as no expenditure can be incurred until the relevant powers
are in place.  On the basis of Royal Assent by mid-July 2000, this should allow for the
use of part-time sheriffs for about two-thirds of the financial year.  Total fees might
therefore be of the order of £1 million in this financial year.  This sum can be found
from savings in the cost of paying fees to temporary sheriffs. Full year costs in
subsequent years are difficult to predict whilst the new arrangements settle down.
One factor is that there will shortly be in place a total of 20 more permanent sheriffs
than were in post in 1999 and this will have an effect on the overall need for part-time
assistance.  On present plans, however, it is considered that the costs of fees for part-
time sheriffs in a full year (about £2 million) can be met from current resources within
the Justice Programme.

Costs on Local Authorities

56. None.

Costs on Other Bodies, Individuals and Businesses

57. None.

 DISTRICT COURT JUSTICES

Introduction

58. The Bill proposes that the security of Justices of the Peace should be ensured by
making removal procedures more patent.  Justices of the Peace are to be either full
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justices (qualified to do any act) or signing justices (with signing duties only).  The
powers of removal and suspension are introduced and set out in the Bill.  Justices of
the Peace who are councillors are to be confined in their duties and limited to signing
duties.

Costs on the Scottish Administration

59. None

Costs on Local Authorities

60. Justices of the Peace receive some allowances for fulfilling their duties but they
are otherwise unpaid.  The business of the District Courts is said to be falling off
markedly in some areas and the available work is variable.  The financial costs of
these changes cannot be quantified at present.

Costs on Other Bodies, Individuals and Businesses

61. None

——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE

62. On 23 May 2000, the Deputy First Minister and Minister for Justice (Mr Jim
Wallace) made the following statement:

“In my view, the provisions of the Bail, Judicial Appointments etc. (Scotland)
Bill would be within the legislative competence of the Scottish Parliament.”

 ——————————
 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE

63. On <Date>, the Presiding Officer (<Name>) made the following statement:

“In my view, the provisions of the Bail, Judicial Appointments etc. (Scotland)
Bill would be within the legislative competence of the Scottish Parliament.”
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